FLOYD H GA NS ET AL

| BLA 96- 520 Deci ded February 26, 1999

Appeal froma decision of the Oegon Sate fice, Bureau of Land
Managenent , decl aring unpatented mning clains forfeited by operation of
law CRWVC 66640 through CRVC 66648.

Rever sed.

1.

Federal Land Policy and Managenent Act of 1976:
Recordation of Affidavit of Assessnent Vrk or Notice
of Intentionto Hold Mning Aa m-Mning A4 ai ns:
Recordation of Affidavit of Assessnent Vrk or Notice
of Intentionto Hdld

Uhder 43 CF.R § 1821.2-2(e), an affidavit of
assessnent work due to be filed on or before Dec. 30,
1995, when the Federal Governnent, including BLM was
cl osed due to the Governnent furl ough, woul d have been
deened tinely filed if it had been received in the
proper office on the next day the office was open to
the public, i.e., on Jan. 8, 1996.

Est oppel --Federal Land Policy and Managenent Act of
1976: Recordation of Affidavit of Assessnent Verk
or Notice of Intentionto Hold Mning A ai m-Mning
dains: Recordation of Affidavit of Assessnent V@rk
or Notice of Intention to Hdl d

The Board will apply the doctrine of estoppel in
reversing a deci sion of BLMdecl aring mning cl ai ns
abandoned and void for failure to file an affidavit
of assessnent work on or before Dec. 30, 1995, where
BLMoffers a crucial msstatenent orally, whichis
confirned i n subsequent BLM nenoranda to the file and
inan official decision.

APPEARANCES Roger F. Derking, Esq., Portland, Qegon, for appellants;
Mari anne King, Esqg., dfice of the Regional Solicitor, Portland, Qegon,
for the Bureau of Land Managenent .
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(PN ON BY CH B ADM N STRATI VE JUDE BYR\ES
Hoyd Hggins, Agatha Hggins, Agnes Hal stead, Dale Hggins, Scott and

Susan Lawence, Seven Hggins, and Hlen and V&l do Johnson have appeal ed
froman August 7, 1996, decision of the Oegon Sate (Gfice, Bureau of Land
Managenent (BLMV), declaring the Gld 3 through Gl d 11 unpatented mni ng
clai ns (CRVC 66640 t hrough CRVC 66648) forfeited by operation of |aw for
failure to file an affidavit of annual assessnent work perforned for the
1995 filing period. Inits decision, BLMexplained the circunstances
surroundi ng Decenber 30, 1995, when appel | ants' affidavit of assessnent

wvor k

was due, and at which tine BLMs offices were closed during the

Gover nnent  furl ough:

The Bureau of Land Managenent was officially closed
for business from Saturday, Decenber 13, 1995 through Sunday,
January 7, 1996. January 8, 1996 was the first |egal business
day the Bureau of Land Managenent was open si nce Decenber 12,
1995. Therefore, proofs of |abor (and anything el se due
during the tine the governnent was cl osed) are considered
properly and tinely filed if received and date stanped in this
of fice on January 8, 1996 or were postnmarked on or before
Decener 30, 1995 and filed in this office consistent wth 43 GR
1821. The terns of 43 (FR 1821.2-2 apply to all docunents,
filings, fees etc. due while the governnent was on furl ough.

BLMfurther described the circunstances surrounding Hggins' failure

inely file the affidavit of assessnent work for the Gl d 3 through

11 mning cl ai ns:

In this case, our records showthat on Decenber 27, 1995

Hoyd Hggins personal ly attenpted to file the required proof

of labor docunent at this office as evidenced by his |eaving
both his card and hand witten note indicating his desire to
file the docunents and pay the applicabl e fee. Because of the
ongoi ng governnent furlough in effect at the tine, no one was
avai | abl e to accept the docunent or process the transaction,

and no copy of the proof of |abor was left at this office. n
the first day the office was open after the furlough, January 8,
1996, M. Hggins left three voice mail recordings asking that
we contact him However, to our chagrin, our voice nmail nessage
indicated that the office was still closed due to the furl ough.
nh January 9, 1996, M. Hggins finally spoke with our Public
ntact Representative who i nadvertently told himit woul d be
Kto file the proof of |abor the follow ng day. Accordingly,
M. Hggins filed the 1995 proof of |abor on January 10, 1996.
Unfortunatel y, the docunents were recorded too | ate and do not
neet the filing requirenents of the lawwthin the specified tine
period and therefore, the clains nust be considered forfeited.

The case file contai ns a nenorandumdat ed August 9, 1996, witten

by Dean Del ovan, Acting Section Chief, Realty Services Section, Qegon
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Sate Gfice, nenorializing a conversation between G encora Lannen,
identified in the nenorandumas "Section Chief,” Mrianne VWrner K ng,
identified in the nenorandumas "Regional Solicitor Attorney," H ggins,

and hinsel f regarding BLMs August 7, 1996, decision. According to

Del ovan, "M. Hggins was very unhappy wth our position and felt that it
was up to us to rectify the situation and reinstate his clains.” Del ovan
stated that "[we inforned himthat al though we were in agreenent wth him
that he nade every reasonabl e attenpt to file the proof of |abor docunent,
(except tonmail it inand get it postnarked as of Decenber 30) we did not
have the I egal authority to change the requirenent of the law "

In addition, the case file contai ns a nenorandumby Sharon Mowery,
dated January 10, 1996, in whi ch she describes Hggins' efforts to nake
his annual filing, including the three voice mail recordings he | eft on
January 8, 1996, the first day the of fice was open fol | ow ng the furl ough.

The case file contains an additional nenorandumby Pat P ckens dat ed
January 17, 1996, regarding Hggins' attenpt to file his proof of |abor.
Thi s nenorandumstates as fol | ows:

M. Hggins cane into the Land G fice on Decenber 27th and
left his business card under the door wth his phone nunber and
an urgent nessage. That card was given to Butch LaDue.

The three phone nessages | eft by M. Hggins per Sharon's
neno of Jan. 10th, 1996, were all left on the Land recorder,
Mbnday, Jan. 8th, 1996, the first day the office was open after
a 3 week furlough. Because of the high volune of calls, the
phone |ines were busy each tine he called and the calls rol | ed
intovoice nail. That voice nail nessage was nade by ne
soneti ne ago and was used on weekends and after hours. The phone
systemwas changed and the sane nessage rol |l ed over to voice
nai | when the phone Iines are busy. None of us were aware that
it was doing that and the voi ce nail nessage was never changed.

That nessage was: "You have reached the Bureau of Land
Managenent and we are closed at this tinme. Cfice hours are
8:30 to 4:00. PHease call back during business hours.” The
nessage that callers received on Jan. 8th and 9th, if the phones
were busy, was the sane nessage that they woul d have recei ved
all through the furlough, which mght |ead people to think that
we were still not back to work.

| was out of the office on business two weeks prior to the
furlough and the first day back after the furlough, | started ny
newjob. Therefore, | was not in the Land Gfice and | was not
advi sed of the phone calls fromM. H ggins.

Wien M. Hggins finally got through on Tuesday, Jan. Sth,
he was inforned that it would be ok to cone in the next day to
file, which he did.
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In his statenent of reasons (SOR for appeal, Hggins related that
on Decenber 27, 1995, he went to BLMs public roomoffice wth an official
copy of the affidavit of assessnent work, but that it was | ocked. He
states that he "did not see any notice posted on the door expl ai ni ng that
the office was closed wth instructions for filing docunents and payi ng
fees." (SCRat 2-3.) He states further that

[ b] ecause docunents and noney pl aced under the door woul d be
exposed to | oss, in desperation [he] went to what he bel i eves
was a private business office on another floor in the building
and requested persons to wtness the placenent of his card and
note under the BLMpublic records of fice door.

(SSRat 3.) He points out what BLMadmits inits decision and in the
nenoranda referred to above--that "[o]n January 8, 1996, the prerecorded
nessage was not changed to notify the public that the of fice had been
reopened,” and that "[when [he] called three tines and | eft nessages on
January 8th, the recording notified himthat the office was cl osed rat her
than informng himthat the of fice was reopened on that date." Further,
he states that when he "finally reached a public contact assistant on
January 9, 1996 to | earn when docunents coul d be filed, he was

i nadvertently inforned that under the of fice reopeni ng procedures it woul d
be acceptable to file the docunent and pay fees on January 10, 1996." (SR
at 3.) The above-referenced nenoranda in the file confirmthe veracity

of Hggins' statenents. Hggins argues that "[a]t a mninumlInterior
Departnent regul ati ons and practices for providing notice to the public

of official BLMoffice closures nust not create uncertainty and conf usi on
that prevents public conpliance with statutory deadline filing dates when
offices are closed and reopened.” (SCRat 8.)

Fnally, relying upon Justice O Gonnor's concurring opinion in Uhited
Sates v. Locke, 471 US 84 (1985), Hggins contends that BLMs deci si on
shoul d be reversed based upon equitabl e estoppel. In his opinion, "the
failure to provide mninal adequate notice to address the inherent
confusion attendant to indefinite office closures conbined wth the
erroneous infornmation given to Hggins and i nadvertent actions taken by BLM
enpl oyees, gave Hggins every reason to rely on the infornmati on and actions
taken by BLM" (SR at 9.)

[1] 1 July 5, 1995, pursuant to section 10101(d)(1) of the Qwi bus
Budget Reconciliation Act of 1993, 30 US C 8§ 28f(d)(1) (1994), Hggins
filed wth BLMa snal | miner waiver certification for the assessnent year
running fromSeptenber 1, 1995, through Septenber 1, 1996. However, BLM
declared his clains forfeited by operation of |aw because even though a
certificate of exenption had been filed, he did not file a copy of the
affidavit of assessnent work wth BLMby Decenber 30, 1995, as required by
section 314 of the Federal Land Policy and Managenent Act of 1976 (FLPWN,
43 US C § 1744(a) and (c) (1994), and inpl enenting regul ations, 43 CF. R
§ 3833.2. lWhder 43 CF.R 8 1821.2-2(e), Hggins' affidavit of assessnent
wor k woul d have been deened tinely filed if it had been received in the
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proper BLMoffice the first day the office was open to the public after the
end of the Governnent shutdown, i.e., on January 8, 1996. Hggins' efforts
tofilethis affidavit wth BLMare at the heart of this appeal .

[2] For the reasons set forth below we agree wth Hggins that his
case presents facts appropriate for application of estoppel. The Board
has stated on a nunber of occasions that it wll look to the el enents of
estoppel set forthin Lhited Sates v. Georgia-Pacific G., 421 F. 2d 92
(9th dr. 1970), as the initial test in determning estoppel questions
presented to the Board. Carl Dressel haus, 128 I BLA 26 (1993); Leitnotif
Mning @., 124 | BLA 344 (1992); lLhited Sates v. Wite, 118 | BLA 266,

98 I.D 129 (1991). In Ptarmigan ., 91 IBLA 113, 117 (1986), aff'd, Bolt
v. Lhited Sates, 944 F.2d 603 (9th dr. 1991), we stated:

FHrst, we have adopted the el enents of estoppel described by
the Nnth drcuit Gourt of Appeals in Lhited Sates v. Georgi a-
Pacific ., 421 F.2d 92 (9th dr. 1970):

Four el enents nust be present to establish the defense
of estoppel: (1) The party to be estopped nust know
the facts; (2) he nust intend that his conduct shall
be acted on or nust so act that the party asserting
the estoppel has aright to believe it is so intended;
(3) the latter nust be ignorant of the facts; and

(4) he nust rely on the forner's conduct to his injury.

Id. at 96 (quoting Hanpton v. Paranount F ctures Gorp., 279 F.2d 100, 104
(9th dr. 1960)). See Sate of A aska, 46 IBLA 12, 21 (1980); Henry E
Reeves, 31 IBLA 242, 267 (1977). Second, we have adopted the rul e of
nunerous courts that estoppel is an extraordinary renedy, especially as

it relates tothe public lands. Harold E Wods, 61 IBLA 359, 361 (1982);
Sate of Alaska, supra. Third, estoppel against the Governnent in natters
concerning the public | ands nust be based on affirnati ve msconduct, such
as misrepresentation or conceal nent of nmaterial facts. ULhited Sates v.
Ruby G., 588 F.2d 697, 703 (9th dr. 1978); DF._ (ol son, 63 IBLA 121
(1982); Arpee Jones, 61 IBLA 149 (1982). HFnally, we have noted that

whi | e estoppel may |ie where reliance on Governnental statenents deprived
an individual of a right which he coul d have acquired, estoppel does not
lie where the effect of such action would be to grant an individual a right
not authorized by law See Eodward L. HIlis, 42 IBLA 66 (1979).

The Board applied these principles to hold that estoppel would lie
against BLMin Leitnotif Mning ., supra, and Garl Dressel haus, supra,
cases simlar in naterial respects to the case before us. Leitnotif Mning
@., supra, involved a decision by the Nevada Sate Gfice, BLM rejecting
for recordation notices of |ocation for mning cla ns because they were not
filed in the proper BLMoffice as required by section 314(b) of FLPVA and
43 CF.R §3833.1-2(a). Leitnotif located the clains on Decenber 3, 1990,
and on January 24, 1991, assertedly in accordance with oral instructions
fromBLM filed the notices of location wth the Nevada Sate Gfi ce.
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Inaletter to Leitnotif dated January 28, 1991, the Nevada Sate Gfice
explained that it was returning the certificates wthout taking any action
on t hem because they had been acconpani ed by a post-dated check to cover
the recordation fees, and that Leitnotif still had "until March 4 to
resubmt [its] certificates along wth a properly dated check in order for
themto be tinely filed." On February 4, 1991, Leitnotif again filed the
certificates wth the Nevada Sate Gfice. Qver 9 nonths |ater, the Nevada
Sate Gfice rejected those filings because they were not nade in the
proper BLMoffice. BLMexplained that the certificates shoul d have been
filed inthe Arizona Sate Gfice in Phoeni x.

The Board ruled that the facts in Leitnotif Mning G., presented
a "classic situation for the application of the doctrine of estoppel."
124 1BLA at 346. The Board ruled that BLMknew the true facts, i.e., the
proper office for recordation of the clains, but that inits January 28,
1991, letter, BLMfailed to informLeitnotif that the Nevada Sate Gfice
was not the proper BLMoffice for filing. The Board noted that the Nevada
Sate Gfice did not at that tine instruct the conpany that the Nevada
Sate Gfice was the wong one. It did not do so until over 9 nonths
later, when it issued the decision rejecting the notices of |ocation
for recordation. The Board found that Leitnotif was ignorant of the
true facts, since the regul ati ons governing recordi ng of mning clains
w th BLMwere anbi guous as to where recordation filings were to be nade.
The Board also ruled that BLMs January 28, 1991, letter constituted an
"officia decision” wthin the neaning of Martin Fal ey, 116 | BLA 398,
402 (1990), and cases cited therein.

Snmlarly, the Board ruled that the facts in Garl Dressel haus, supra,
satisfied the elenents set forth in Georgia-Pacific. In Dressel haus, the
Gilifornia Sate Gfice, BLM declared a series of mning cla ns abandoned
and void for failure to file a notice of intention to hold the clains
during the 1979 filing period. The clains were |l ocated wthin the
boundaries of the Death Vall ey National Mnunent several decades prior to
closure of the nonunent to mning by the Mning in the Parks Act of 1976
(MPA), Pub. L. No. 94-429, codified at 16 US C 8§ 1902-1912 (1994).

The National Park Service (NPS) published a series of proposed and final
rules to inplenent the MPA' and BLM publ i shed a series of rules to

i npl enrent FLPMA The respective rules of NPS and BLMwere i nconsi st ent
regarding filing requirenents for mning clains in the National Park
System Having tinely recorded their clains wth the Superintendent of the
Death Val |l ey National Mbnunent pursuant to section 8 of the MPA appel | ants
in Dressel haus inquired whether they were required to nake additi onal
filings to protect their mning clains. By letter dated Septenber 24,

1979, the Galifornia Sate dfice, BLM responded:

[Pl ease be advised that if your clains were properly recorded
wth the Superintendent of Death Valley National Mvnunent, it

is not necessary for you to record again wth BLM Al required
docunents relating to clains wthin units of the National Park
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Systemnust be filed wth the Superintendent in accordance wth
36 3R 9.5. It istheresponsibility of the Park Service to
provi de copies to BLM

Nearly 12 years later, on July 16, 1991, BLMissued its deci sion declaring
the clains in the Death Valley National Mnunent abandoned and voi d because
the appel lants failed to file wth BLMa notice of intention to hold for
the 1979 filing period.

In finding that these facts net the criteria of Georgia-Pacific, the
Board reasoned as fol | ows:

BLMknew the true facts, and it can be reasonably stated that
appel lants were ignorant of the true facts. The facts were,

as noted, that BLMpublished an energency rule on April 5,

1979, explicitly stating for the first tine that the ower of

an unpatented claimwthin the N°Swas required to file before
Cctober 22, 1979, and on or before Decenber of each cal endar year
after the year of recording a notice of intention to hold the
mning claam and that these docunents should be filed wth BLM
BLMs letter to appell ants, however, did not reflect those
facts. It erroneously inforned appellants that all

docunents relating to clains wthin the N°S were required to be
filed wth the Superintendent, and it failed to disclose that a
notice of intent was required for 1979. Mreover, at the tine
appel lants nade their inquiry of BLMthey were vi gorously
defendi ng these clains and others in the contest proceed ng.
Thus, it is reasonable for appellants to have assuned that there
was no necessity to file a notice of intention to hold in 1979,
as both NPS and BLMwere wel | aware of their clains.

128 IBLA at 34.

In both Leitnotif and Dressel haus this Board ruled that letters from
BLM constituted an "official decision” under Faley. The letters in those
cases contai ned msleading infornati on or conceal ed naterial facts from
the appel lants. In both those cases, the Board stated that by conceal i ng
anmaterial fact fromthe appell ants, BLMinduced themnot to nake the
filings necessary to protect their mning clains. In Dressel haus the Board
stated that BLMs failure to provide correct infornation to the appel | ants
"violates the standards of fundanental fairness.” 128 IBLA at 35.

Based upon the Board' s rulings in Leitnotif and Dressel haus, we
agree wth Hggins that his case presents facts appropriate for
application of estoppel. The record is beyond dispute that H ggins call ed
BLMs office and |l eft three voice nail nessages on January 8, 1996--the
first day the office was open after the furlough. In its decision, BLM
admts that its recording notified Hggins that the offi ce was cl osed
rather than informng himthat the office had reopened on that date:
"However, to our chagrin, our voice nmail nessage indicated that the office
was still closed
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due to the furlough.” In her nenorandum which is in the file, Pat F ckens
stated that the recordi ng, which she had nade, "mght |ead peopl e to think
that we were still not back to work.” It is true that had H ggi ns'

affidavit of assessnent work been placed in an envel ope post narked on or
bef ore Decenber 30, 1995, and received by BLMconsistent wth 43 CF. R §
1821, it woul d have been deened tinely filed. However, it is also true
that had BLMs recording not inforned Hggins that the office was cl osed on
January 8, 1996, he woul d have had the opportunity to visit the office
personally and file his affidavits.

The Board observed in Leitnotif and Dressel haus that because
est oppel agai nst the Governnent in matters concerning the public lands is
an extraordinary renedy, it nust be based upon a denonstration of
affirmati ve msconduct, such as msrepresentation or conceal nent of
nmaterial facts. This Board has held that oral statenents by BLMare
insufficient to support a claimof estoppel. In Mrtin Faley, supra, the
Board st at ed:

V¢ have expressly held that, as a precondition for invoking

est oppel , "the erroneous advi ce upon which reliance is predi cated
must be 'in the formof a crucial msstatenent in an official
decision.'” Gyprus Wstern Goal (., [103 I BLA 278 (1988)] at
284, quoting Lhited Sates v. Mrris, 19 IBLA 350, 377, 82 1.D
146, 159 (1975), and cases cited therein.

116 | BLA at 402; see Marathon Q| Go., 16 I BLA 298, 316, 81 |.D 447, 455
(1974), rev' d on other grounds, Mirathon Ol . v. K eppe, 556 F. 2d 982
(10th dr. 1977), quoting Brandt v. Hckel, 427 F.2d 53 (S9th dr. 1970).

In Heckler v. Community Health Services of Gaword Gounty, Inc.,
467 U S 51 (1983), cited in Lhited Sates v. Locke, supra, the Suprene
Qourt declined to apply estoppel in the absence of a witten docunent
contai ning the erroneous infornation:

The appropriateness of respondent’'s reliance is further

under mned because the advice it recei ved fromTravel ers was
oral. It isnot nerely the possibility of fraud that underm nes
our confidence in the reliability of official action that is not
confirned or evidenced by a witten instrunent. Witten advice,
like a witten judicial opinion, requires its author to reflect
about the nature of the advice that is given to the citizen, and
subj ect that advice to the possibility of review criticismand
reexam nat i on.

467 U S at 65.

In Kenneth Lexa, 138 I BLA 224 (1997), the Board cited Heckler in
rejecting a claimthat BLMshoul d be estopped fromdeclaring his clai ns
abandoned and voi d because he had failed to conply wth the Departnent of
the Interior and Rel ated Agencies Appropriations Act for Hscal Year 1993,
Pub. L. No. 102-381, 106 Sat. 1378-79 (1992). The appel | ant argued t hat
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he failed to file a certification of exenption formbased upon the advi ce
of BLMenpl oyees. In the absence of an "official decision ™ the Board
found that the appellant's argunents failed to "overcone the concerns
expressed by the [Suprene] Gourt about the reliability of oral advice,"
observing that "a witten docunent preserves the evidence of the mstaken
advice in a way that di mnishes specul ati on as to whether the enpl oyees
real | y understood the question being asked." 138 IBLA at 230.

Ve find that concerns about the reliability of the infornation
provi ded H ggi ns have been overcone. The erroneous infornati on was gi ven
inatape recording so that issues about its reliability are absent. BLM
does not dispute the fact of the erroneous recording; in fact, BLMconfirns
its content 1 n subsequent nenoranda to the file as well as in its decision
declaring the clains forfeited. "Affirnative msconduct” need not rise to
the level of an effort on the part of Governnent enpl oyees to deliberately
mslead an appellant. V& did not inpute to the BLMenpl oyees in Leitnoti f
and Dressel haus a cal cul ated effort to deprive the appellants of their
mning clains. Suffice it to say that the communi cation of a crucial
msstatenent in those cases, as inadvertently mistaken as it mght have
been, operated to conceal fromthe appellants the true facts in those
cases. The sane holds true in Hggins' case. Qven the diligence wth
whi ch he nade repeated efforts to file the affidavit of assessnent work
inthis case, we think that it would violate the standards of fundanental
fairness to affirmBLMs deci si on.

Fnally, asin Leitnotif and Dressel haus, this is not a situation
where estoppel wll result in Hggins being granted a right not authorized
by lamw Further, as in those cases, this is a case in which Hggins woul d
ot herw se have tinely nade the required filing, but for BLMs conceal nent,
even if inadvertent, of the fact that the office had reopened. V¢ find
that estoppel is properly invoked to prevent BLMfromdecl aring H ggi ns'
clains forfeited and void for failure totinely file his affidavit of
assessnent wor k.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis rever sed.

Janes L. Byrnes
Chi ef Administrative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge

147 I BLA 351

WAW Ver si on



